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Dispensation clarified
Dispensation Alexander Bastin and Janice Northover 
consider how the ruling in Daejan could benefit landlords

Almost 40 years after the enactment of 
embryonic service charges consultation 
provisions in 1974, the vexed question of 
how the leasehold valuation tribunal (LVT) 
ought to approach dispensation applications 
has been given a definitive answer by Lord 
Neuberger in Daejan Investments Ltd v 
Benson [2013] UKSC 14. Daejan is a 
fascinating example of both judicial 
activism and how a litigant’s persistence 
can eventually break judicial resistance: 
Daejan lost in the LVT (three members), 
lost in the Lands Tribunal (two members), 
lost in the Court of Appeal (three judges) 
and only won with a 3:2 majority in the 
Supreme Court. In other words, three 
trump 10. Yet the judgment brings some 
very welcome clarity to dispensation 
applications and springs a few surprises 
too. How then, should dispensation 
applications be approached post-Daejan?

The basics
If landlords of residential premises are to 
recover the cost of works over £250 per 
lessee, they must comply with a stringent 
statutory consultation regime, which 
requires service on lessees of a series of 
notices containing prescribed information 
and imposes on them a duty to have regard 
to observations made by tenants. While the 
requirements are not particularly difficult 
to comply with, any non-compliance 
invalidates the consultation. Experience 
and case law suggest that mistakes are easily 
made and often costly; after all, any money 
that cannot be recovered from lessees has 
to come out of the landlord’s pocket.

The legislation, however, permits the 
LVT to dispense with the consultation 
requirements “if satisfied that it is 
reasonable” to do so (sections 20(1)(b) and 
20ZA(1) of the Landlord and Tenant Act 
1985 (the 1985 Act)) thereby allowing 
landlords to recover the cost of the works, 
albeit subject to the usual service charge 
reasonableness test.

The judgment in Daejan has had quite 
an impact. The focus has shifted from 
looking at the gravity of the breaches to 
looking for the prejudice to lessees.

The big surprises lie in Lords Neuberger, 
Sumption and Clarke’s rulings that: (1) the 
gravity of the breach is pretty much 
irrelevant; and (2) any prejudice found to 
exist can be cured by the LVT granting 
dispensation which may be conditional on 
the landlord complying with specified 
terms. Such terms will usually require the 
landlord to reach for its wallet and pay off 

the amount of financial prejudice identified 
and whatever costs lessees have incurred 
establishing it. The LVT has, in effect, 
found itself with a costs jurisdiction and an 
ability to make conditional orders.

The future
While there remains much scope for 
debate on dispensation applications, the 
focus is now on whether lessees are being 
asked to pay more than necessary, whether 
because the work was not needed or could 
have been done for less. The key points are:
● Lessees will have to prove: (1) the 
breaches of the requirements; and (2) the 
prejudice that they have suffered. What 
would they have done differently had the 
landlord complied with its statutory 
obligations? What has the loss of 
opportunity cost them? 
● Although lessees will have the factual 
burden of establishing: (1) breaches and a 
credible case of prejudice; and (2) what 
they would have said or done but for the 
landlord’s breach, they will find the LVT to 
be a sympathetic tribunal (ie by resolving 
any doubts in the lessees’ favour). The 
burden then passes to the landlord to rebut 
the lessees’ case.
● Proving prejudice (to be measured at the 
date of breach of the requirements) will 
often entail a fair amount of speculating 
and hypothesising. Although Lord 
Neuberger dismissed the lower tribunals’/
courts’ concerns about this being a difficult 
exercise for lessees, he did observe that 
“disproportionality” may be a good reason 
for refusing to engage in such an exercise. 
Both landlords and tenants are likely to 
resort to expert evidence much more 
readily, leading to dispensation applications 
becoming more hard-fought and expensive. 
● The landlord’s conduct is less relevant 
now (but bear in mind Lord Neuberger’s 
observation that the more serious the failing, 
the more likely prejudice will result). Daejan 
is a good example: Daejan appointed a 
contractor having only complied with two 
out of four stages of the consultation 
process. If the extent, quality and cost of 
the works is unaffected by the landlord’s 
failure, dispensation should be granted.
● The nature of the landlord is irrelevant: 
this is disappointing given recent progress 
made by the LVT and Upper Tribunal in 
recognising that lessee-owned freeholders 
and management companies should enjoy 
a greater margin of error given that they 
are acting on their own behalf and will be 
least able to bear any disallowed costs 

given that their only source of income is 
the service charge.
● Once prejudice has been identified, the 
landlord has an opportunity to remedy it 
by proposing conditions. Lord Neuberger 
likened this to obtaining relief from 
forfeiture. The obvious remedy will be for 
landlords to offer to pay whatever financial 
prejudice the lessees are found to have 
suffered, plus any legal or professional 
costs incurred in the proceedings. But, as 
Lord Wilson (dissenting) said in Daejan, 
attaching a condition may be difficult 
where consequential prejudice is found in 
works that: (1) should have, for good 
reason, cost more; or (2) took too long; or 
(3) did not cover all that was reasonably 
required to be done.
● Extra-statutory consultation may still play 
an important part in disproving prejudice.
● Landlords should expect to have to bear 
all the costs of dispensation applications. 
Not only is the LVT likely to make any 
dispensation conditional on payment of the 
lessees’ professional fees incurred in the LVT, 
but it is also most likely to make a section 
20C order prohibiting the landlord from 
recovering its costs through the service charge. 
● With the lessees’ costs of the proceedings 
now in issue, landlords ought to consider 
making early without-prejudice offers in 
the hope of gaining some protection when 
it comes to the issue of costs. The Supreme 
Court found that Daejan’s offer to the 
lessees of a £50,000 discount off the 
£280,000 total cost of the works was 
more than adequate. 
● Landlords can make prospective 
applications for dispensation; for example 
where emergency works are required or 
when it only becomes apparent mid-work 
that it is necessary to carry out other work 
while contractors are on-site. LVT-
imposed conditions might include: (1) 
requiring the landlord to convene a 
meeting of tenants at short notice to 
explain and discuss the necessary works; or 
(2) shortening the consultation time limits.
● Finally, when considering the principles 
set out above, remember Lord Neuberger’s 
observation in Daejan that: 

“the circumstances in which a section 20ZA(1) 
application is made could be almost infinitely various, 
so any principles that can be derived should not be 
regarded as representing rigid rules” [41].

Landlords will welcome Daejan with 
open arms, especially with it following hot 
on the heels of Phillips v Francis [2012] 
EWHC 3650; [2012] PLSCS 281, which 
is subject to an application for permission 
to appeal out of time. One wonders 
whether Lord Neuberger had the latter in 
mind when deciding the former.
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